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| Nov. 25, 1770. 
L ny CE a foregoing publication, there 


has been printed in the Gazetteer, of 
Friday laſt, the unanimous judgment of the 
Court of King's-Bench, in the King against 
Woogfall, which occaſions my adding this 
poſtſcript *. 8 8 by 1 
| 8 


£ 


* The utianimoits judgment of the Court of King's-Bench, in the 


caſe of the King againſt Woodfall, as delivered by Lord Man- 
feld, Tueſday, Now. 20, 1770; copied from the Gazetteer. 


This matter comes on beford the Court upon two rules, 
which have been obtained; the one by the defendant's coun- 
ſel, to flay the entering up the interlocutory judgment in this cauſe; 
the other by the Attorney-General, 7 enter up the judgment ac- 
cording to the legal impert of the verdict. In confidering theſe 
rules, we are naturally led to begin with the laſt, becauſe the 
laſt may decide the former ; and in doing this, it will be pre- 
viouſly neceſſary to ſtate a report of the trial. The defen- 
dant was tried for the printing and publiſhing, in a papet called 
the PuBLic ApverT1$ER, a libel ſigned Juxius; and in 
the information the tenor of the libel was ſet forth, with znus 
endos, to complete the blanks, and with the uſual epithets. 
(1.) The firſt. witneſs, Crowder, proved the buying of the 
paper, which was produced, and twelve others, at the defen- 
dant's printing-houſe, of his ſervant, (2.) Harris proved 
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Ass I take it, the queſtion before the pub- - 
lic, is not whether the Court can or can- 
not arreſt judgment, in caſe the Jury find 
| = a de- 


payments at the Stamp-office, by the defendant, for the Public 
Advertiſer, and that the duty for the ſtamp upon this paper 
Was paid by the defendant's ſervant. (3.) Lee, Sir John 
Fielding's clerk, proved ſeveral payments to the defendant for 
advertiſements in the Public Advertiſer, and produced his 
receipt. The proof upon the trial was clear, and not con- 
troverted by the defendant's council, who called no witneſſes. 
They reſted their defence in objecting to ſeme of the innuenlos, 
but principally applied to the Jury to convince them, that 
the paper was innocent, and that ſome of the epithets in the 
information, did not apply to the intention of the defendant. 
No fatt, in caſe the paper be innocent, can make the publi- 
cation a ſubject of guilt; and if the Jury find it fo, the defen- 
dant may have advantage of its innocence by arreſt of judg- 
ment in this Court; but that is not any queſtion here. Nor 
is this a caſe, like ſome of thoſe, where a publication of a 
paper may be juſtified, from particular circumſtances. I di- 
rected the Jury, that if they believed the innuendos, as to per- 
ſons and things, to have been properly filled up in the infor- 
mation, and to be the true meaning of the paper, and if they 
gave credit to the witneſſes, they muſt find the defendant 
guilty ; for, if they believed them, there is no doubt but there 
was ſufficient evidence of the defendant's printing and pub- 
Uſhing. If the Jury were obliged to determine, whether the 
paper was in law a libel, or no, or to judge whether it was 
criminal, or to what degree, or if they were to require proofs | 
of a criminal intention, then this direction was wrong, I 
told them, as I have always done before, that whether a libel 
or not, was a mere queſtion of law, ariſing out of the record; 
and that all the epithets inſerted in the information, were alſo 
formal inferences of law. A general verdict of the Jury, finds 
only what the law implies fron the, fact. There is no neceſ- 
ſary proof of malice to be made; for that is ſcarce poſſible to 
he produced. The law implies, from the fact of publication, 
a criminal intent. The Jury ſtayed out a long while - many 
hours —and at laſt delivered in their verdict at my houſe (the 
objection to its being out of the city being cured by con- 
ſent.)—To the uſual queſtion of the officer, the foreman an- 
ſwered in theſe words, Guilty of printing and publiſhing only. 
The officer has entered up the words literally, withoutſo much 
as adding the uſual words of reference to connect the ſenſe. 


An affidavit of one of the Jury has been attempted to be laid 
* | before 


£ 


= . 
* : * 


a defendant guilty, - where, in the opi- 2, 


nion of ſuch Court, the publication is inno- 
cent; nor whether the Jury are o4/ijged, but 
5 | whether 


beſore the Court by the defendant's council; but we are all 
of opinion that it cannot be received, —Such affidavit can 
only be admitted in motion for a new trial, where there is a 
doubt upon the words in which the verdi& was delivered, or 
upon the Judge's notes of the evidence: but an affidavit of a 
Juryman cannot be admitted to explain or afſert, what he 
thought, or intended, at the time of giving in the verdict. 
The motion of the Attorney-General divides itſelf into two 
parts; (I.) the firſt, to fill up the finding of the Jury, with 
the uſual words of reference, ſo as to connect the verdict with 
the information. The omiſſion of theſe words, we are of opi- 
nion, is a technical miſtake of the clerk, and may be now 
| ſupplied.. (2.) The ſecond head of argument, is to omit the 
word only in the entry of the verdi&t. This we are all of opinion 
cannot be done; the word only muſt ſtand in the verdict. No 
reaſon can be urged for omitting the word ozly, but what goes 
to prove that it adds nothing to the ſenſe of the verdit. IF 
this word was emitted, the verdi would then be, gazilty of 
printing and publiſhing, which is a general verdict of guilty ; 
for there is no other charge in the information, but printing 
and publiſhing, and that alone the Jury had to enquire. In 
the caſe of the King and Williams, for the North Briton, the 
Jury found the defendant guilty of printing and publiſhing. The 
officer entered up the verdict gailiy generally: the defendant 
received the ſentence of this Court, and no objection was 
taken by his council. Where there are more charges in an 
information than one, the finding the defendant guilty. of 
printing and publiſhing only, would be an acquittal ofthe other 
charges; but here the Jary had nothing elſe to find. They 
found him guilty of printing and publiſhing only, which was all 
of which they were to find him guilty, being the only crime 
with which he was charged. We are all of opinion, that my 
direction to the Fury is right, and according to law; the poſi- 
tions contained in it never were doubted ; it never has been, 
nor is it now complained of, in this Court. There clearly 
can be no judgment of acquittal, becauſe the fact found by 
the Jury, is the only queſtion they had to try. The ſingle 
doubt that remains, is as to the meaning of the word ozly. It 
would be improper now to make a queſtion of the law, as I 
lay it down. In all the reports which I have made upon trials 
for libels, where my direction has been uniformly the. ſame, 
the bar may remember the dead, and the living who are now 
B 2 abſent, 
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whether they are competent, and by the con - 
ftitution, empowered to judge concerning 
the malice or innocence of ſuch publication. 
It is not neceſſary here to enquire, or to diſ- 
tinguiſh, whether this be a point of law or 


2 a matter of fact, but whether it be ſubmitted 


to the judgment of the Jury, be it one or 
the other, or a mixture of both. However, 
I have already explicitly declared my opi- 
nion, that it is merely a matter of fact, and 
am ſo convinced of my being right, that I 
ſhould not be afraid to meet the twelve 
- - Judges upon it. If it be not within the pro- 

vince of the Jury to judge of the malice, 
why do all Judges permit the council for the 
Crown, to offer reaſons to Jurors, to induce 
them to believe the publication a libel : and, 

on the other hand, ſuffer the defendant's 
Fa 5 J 


— 


abſent, all to have concurred in agreeing, that it was law thus 
to direct the Jury in matter of libel. Taking then the law 
to be thus, the only queſtion is, whether any meaning, which 
will affect the verdict, can be put upon the word ory, as it 
ſtands upon this record. If the Jury meant to ſay, they did 
not find the paper a libel, or the intent of the defendant to be 
criminal in publiſhing it, or that they did not find the truth 
and application of the epithets in the information, all this 
would have vitiated the verdict ; for it would have been en- 
_ tering into matters not before them. But if they meant to ſay, 
that they did not find the meaning put upon the innuendos, we 
ſhould enter up judgment of acquittal ; but this would be con- 
tradictory to the former part of their verdict. It is impoſſible 
to ſay with certainty, what they meant. Peflibly they meapt 
differently, and ſome of them might intend not to find the 
whole ſenſe put upon the 7nnuendos, This would be the 
moſt favourable ſuppoſition for the defendant, to which the 
Judges will always lean. But if a doubt ariſes on the import 
of the verdict, the Court ſhould grant a wenire facias de nowo, 
which is in their power to do, when a ver ict of acquittal has 
rot been found for the defendant, e 


„ 


council to argue for its innocency.? Can this 
have been immemorially, and ſtill continue 


to be the conſtant practice, and yet the Tu 


have nothing to do with it. To my aſtoniſh- 


ment, I find it aſſerted, in this "ay ſpecial | 


and long conſidered judgment in the Ning 
againſt Woodall, that Lord Mansfield's direc- 
tion and poſitions to the contrary, have been 
agreed, both by the living and the dead, to 
be law, and that they were never doubted; 
and yet, it has been formerly allowed, that 
the Fury might, at their peril, take this upon 
' them. The celebrated and unanſwerable trea- 
tiſe of Solicitor-General Hawles, mult too, 
go for nothing, becauſe it is written expreſsly 
againſt ſuch direction and poſitions, and is 
in every body's hands. Not many years ago, 
Pratt, - Attorney-General, in moving before 
this Britiſb Chief Juſtice, for leave to file an 
information againſt Dr. Shebbeare for a libel, 
publicly ſaid, and was not contradicted ; 
it is merely to put the matter in a way of 
« trial, for I admit, and his Lordſhip well 
„ knows, that the Jury are judges of the 
law as well as the fact, and have an un- 
«© doubted right to conſider. whether, upon 
the whole, the pamphlet in queſtion be or 
* be not publiſhed with a wicked, ſeditious 
intent, and be or not a falſe, malicious, 
« and lone libel.“ And, as I have 
been informed, upon the trial of the Doctor, 
Mr. Attorney applied himſelf wholly to the 
Jury; told them, they were to judge whether 


the defendant was guilty of a crime or not by 
his 


3-5 


ONS ien tag: never ere himſelf 1 


All to the judge; and that his Lordſhip ne- 
ver directed them to conſider the publication, 
nor let them know, that their doing ſo, would 
vitiate their verdict, nor that the intent and 
criminality of the writing were not before 
them. The country were ſatisfied with the 
conduct of council and Judge, thought the 
Doctor to be a libeller, and found him 
guilty. Every body is acquainted with Lil. 
burn's caſe, and that of Penn and Mead. At 
| the trial of the ſeven Biſhops, for compoſing 
and publiſhing a falſe, pernicious, and ſedi- 
tious libel, in contempt of the King, &c. 
all the Judges, and the council of both ſides, 
entered into arguments, either to convince 
the Jury; that the Biſhops petition was a li- 
bel, or that it was not. Sir Robert Sawyer, 
(who had been Attorney-General) contended, 
< that both the falſity of it, and that it was 
«* malicious and ſeditious, were all matters of 
« fact to be proved,” and made this the firſt 
head of his ſpeech to the Jury. Mr. Finch, 
in following him, ſaid, “ If you, gentlemen, 
« ſhould think, that there is evidence to 
e prove the delivery by the Biſhops, of the 
< paper {ſet forth in the information, yet, 
« unleſs their preſenting it to the King in 
* private, may be ſaid to be a malicious and 
“ ſeditious libel, with an intent to ſtir up 
<« the people to ſedition, and to diminiſh the 
*« King's: prerogative and authority: unleſs 
all this can be found, there is no man liv- 
„ing can find the e guilty upon this 


& infor- 


A 


. en 


gs + 9 n= 7 | 
cc information.” Mr. Somers trod the ſame - 
track, and urged, that * the paper could 


« not poſſibly ſtir up ſedition in the minds | 


« of the people, becauſe it was preſented to 
<< the King alone; falſe it could not be, be- 
.«_ cauſe the matter of it was true: there could 
be nothing of malice, for the occaſion 


« was not ought ; the thing was prefled 


„ upon them; and a libel it could not 


& be, becauſe the intent was innocent.” 


The Attorney-General Powys thereon faid 


he ſhould not now meddle with what the 
0 defendants council had offered, becauſe it 


< was not pertinent.” But the Chief Juſ- 
tr Wright (no friend to liberty) interpoſed 


« Yes, Mr. Attorney, I'll tell you what 
© they offer, which it will lie upon you to 


« give an anſwer to: They would have you 
« ſhew how this has diſturbed the govern- 
ment or diminiſhed the King's "autho- 
« rity.” Mr. . Juſtice Powell ſaid © the 
&* contrivance and publication are both mat- 
ters of fact, and upon iſſue joined the 
* jurors are Judges of the fact as it is laid in 
« the information.” The Solicitor-General 
Williams, without combating what fell from 


the bench, ſupported the Attorney thus: 


« Under bar, I take it we have made a 
* good caſe for the King; we have proved 
« what the Biſhops have done; and whe- 
« ther this be warrentable or not is the queſ- 
gentlemen, that you are to try.” 

Serjeant Baldecꝶ of the ſame fide argued in 
the ſame ſtrain. © The King's declaration 
36 
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<< is bid! in the petition to be illegal, which 
e is a charge upon the King in commanding 
e the Biſhops to publiſh it. Their Lord- 
« ſhips ſay they cannot in honour, conſei- 
4 ence, or prudence publiſh it, which is a re- 
s flection upon the prudence, juſtice, and 
_* honour of the King: And this petition ap- 
« pearing to have been delivered to the 
« King by the Biſhops, perſons to whom 
* we owe a deference as our ſpiritual maſ- 
<« ters, and therefore it having an univerſal 
« influence upon all the people, I ſhall 
« leave it here to your Lordſhip and the jury, 
* whether their Lordſhips ought not to an- 
« ſwer for it.” The Chief Juſtice pre- 
faced his own ſumming up with ſaying < it 
* is not to be expected I ſhould repeat all 
© the ſpeeches or the particular facts, but I 
«© will put the Jury in mind of the 20 
« material things,” and then recapitulated 
the proofs of the King's declarations, and the 
Biſhops petition, and of their delivery and 
publication of it. After which his Lordſhip 
ſtated the arguments of the defendants coun- 
eil againſt a diſpenſing power in the crown, 
and ſaid © the truth of it is, the diſpenſing 
* power is out of the caſe. The only queſ- 
« tion before me is, and ſo it is before you, 
« gentlemen, it being a queſtion of fact, 
«* whether here be a certain proof of a pub- 
“ lication? and then the next queſtion is a 
* queſtion of law indeed, whether, if there 
be a publication proved, it be a libel? 


Gentlemen, _ this point of the publi- 
NS * cation 


] "WS, 


w—_ 


iD 6 
* cation I have ſummed up all the evidence 
to you, and if you believe then the peti- 
„ tion which theſe Lords preſented to the 
King was this petition, truly I think that is 
a publication ſufficient; and if you do be- 
lieve this to be the petition then we muſt 
come to enquire whether this be a libel. 
% Now, gentlemen, any thing that ſhall diſturb 
the government, or make miſchief and aſtir 
among the people is certainly within the 
« caſe de libellis famoſrs*; and I muſt in ſhort 
give you my opinion, I do take it to be alibel. 
« Now this being a point of law, if my bro- 
*« thers have any thing to ſay to it, I ſuppoſe 
* they will deliver their opinions.“ Mr. Juſ- 
tice Holloway, ©* The queſtion is whether 
** this petition be a libel or no. Gentlemen, 
e the end and intent of every action is to be 
„ confidered, and hkewile in this caſe e are 
© to conſider the nature of the offence that 
. «c theie 


* Mr. Barrington, no great favourer of democratic power, 
takes notice that ** we do not find much in the year-books, 
«© or other reporters with regard to this offence, till the great 
«© caſe entitled Ka] gene de libellis famoſis (which is the 
* foundation of what has ſince been confidered as law with 
* reſpect to libeis) ; this was determined in the third year of 
* James the firſt, Every one of the rules there laid down, is 
ce borrowed from the c:3// law, ſome of which feem either to 
be extra-judicial, or not to be maintained, and one of 
«© which (that it does not fignify whether the libel be true or 
«© not) Lord Coke himſelf contradicted upon another occaſion. 
His Lordſhip plumed himſelf upon having introduced the 
rule that a libel on the dead is puniſhable, and yet it is 
© quaintly ſaid that / the dead perſon libelled is a magiſtrate, it 
*© 75 a reflection on government which never dies. Libels cannot . 
be too much diſcouraged. Nor is ſuch refiraint wanting 
„by the common law, if the princples laid down in this 
Star- chamber deciſion are not reſorted to.“ Ob/erwvations an 
antient ſtatutes, p. 82, 83, 84. 


% £ 8 * 


*« noble perſons are charged with: it is for 
« delivering a petition, which, according 


e as they have made their defence, was with 


* all humility and decency that could be: 
« fo that if there was no ill intent, and 


„e they were not men of evil lives or the like, 


* to deliver a petition cannot be a fault, it 


* being the right of the ſubject to petition. 


« If you are ſatisfied there was an il intention 


of ſedition, or the like, you ought to find 


e them guilty : but if there be nothing in the 
* caſe of that kind, I think it is no libel. 
4 is left to you, gentlemen ; but that is my 


« opinion.” Mr. Juſtice Powell. Truly 


* wth 


] cannot ſee for my part any thing of ſe- 
« dition, or any other crime, fixed upon theſe 
% reverend fathers. For, gentlemen, to 
&© make it a libel, it muſt be falſe *; it muſt 


4 be malitious, and it muſt tend to ſedi- 
* tion. As to the falſhood, I fee nothing 


* that is offered by the King's council, nor 


„ any thing as to the malice. Now, gen- 


% ftlemen, the matter of it is before you; you 


« ge 2 conſeder of it, and it is worth your 


& conſideration, &c. If this be once allow- 


„ ed, all the legiſlature will be in the King, 


« which is a thing worth conſidering, and 
& leave the iſſue to God and your con- 
| ce ſciences.” 


(*) That court ſycophant, the great Lord Bacen, caſts a 
reproach on his enemy Lord Chief Juſtice Cole, for maintain- 
ing the contrary doctrine. The poſition zhat it is not material 
« avhether the libel be true or falſe, or whether the perſon again/? 


ec <yhem it is made be of good or ill fame, is a proſcription of 


truth and the proviſion of a ſanctuary for weak and wicked 


«men, who may be employed as Miniſters or Judges.“ Ba- 
cou's Letters | 


vs 


66 


cc 


66 


66 
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„ ſciences. Mr. Juſtice Auhbone (a Roman 

Catholic). * The ſingle queſtion is whether 
« this petition ſhall be in conſtruction of 
law, a libel in itſelf, or a thing of great 
innocence. No man can take upon him 


to write againſt the actual exerciſe of go- 


vernment, unleſs he have leave from the 
government, but he makes a libel, be 


what he writes true or falſe. So that 
this I fay is a libel. No private man 
can take upon him to write concerning the 


government at all. When I intrude my- _ 


ſelf into other mens buſineſs, I am a li- 


beller. Whether it be in the form of a 


ſupplication, addreſs, or petition, it is a 
libel. Then, gentlemen, conſider what 


this petition is. This is a petition re- 


lating to ſomething that was done and or- 
dered by the government. By this rule 


may every act of the government be ſhaken. 


We are not to meaſure things from any 
truth they have in themſelves, but from 
the aſpect they have upon the govern- 
ment; for, there may be every tittle of a 
libel true, and yet it may be a libel ſtill: 
So that I put no great ſtreſs upon that ob- 


jection, that the matter of it is not falſe; 
and, for ſedition, it is that which every 
libel carries in itſelf; and as every treſpaſs 


implies vi et armzs, fo every libel againſt 
the government carries in it ſedition, and 


all the other epithets that are in the infor- 


mation.” The Jury being aſked, after a 


whole night's conſideration, whether they 


SER ._ found 


D N | * * g - 
2, LY A 
© ogg Re redo 4 — — oy 4 . r 7 

. 85 8 Wo Sx. 22 . v7; Ar ; s Wag = * p . SOR 4 D _ 

has EGS OY IN. ot We 2 8 E St cr SIS 
+ 8 * a OE ge 2 > wh a 

run * nr uy : | - : Py” 

- a rid 2 es Ez A, = 4 2 "x RIPE " - 

3 — — ih." « \ =_ 
\\ hon. ** 


>” - ſb ” * 1 * a 
£ FA . hs * * . ALY - > yu ry cus 
nenn 
1 — 5 Ss De at 
F 
> _ 3 2 * 8 
= 8 RN . on < 
— 4 A by 2 A „* 
3 ahi 22 


—— 2 n 25 5 
- r = 
"EA 5 GR 5 at * 3 
. £5 og A r 


N 7 I þ A 
8 g ; - «AS 7 
r - * 


__ 


 u ) 


| found the defendants guilty of the miiſide- 
meanor whereof they were impeached, or not 


guilty, ſaid not guilty, which occaſioned a 


"ſhout; and one of the ſhouters being ſeized; 


the Chief Juſtice ſaid to him, I am as glad : 


. as you can be that my Lords the Biſhops 


« are acquitted, but your manner of re- 


“ Joicing is indecent * .” 


The only excuſe, which I can make, for 
Ga fully laying the arguments of the laſt 


"caſe before the reader, is its being the moſt 


famous trial extant, attended by the ableſt 


council of the kingdom, and before a full 
court. It happened at the very cloſe of the 
reign of James the Second, who intereſted 


himſelf greatly in the proſecution, and oblig- 


ed the preſident of his council to become a 


witneſs upon it. In ſhort, the very exiſtence 
of the Jacobite government in this country, 


depended upon the event. Yet in this trial, 


although the Judges differed whether the ma- 
litious intention in libel were a point of law 
or a matter of fact, they all concurred in de- 
claring the Jury were judges thereof, and in 
leaving it accordingly to them; and no one 
of the eminent council even hinted the con- 
trary, excepting Powys, and he very {lightly. 
What can be more deciſive, what can be 
more notorious ? It moves my wonder there- 
fore, in the utmoſt degree, to read the fol- 
lowing extraordinary paſſages in the late 
judgment in the King againſt Woodfall. 
2 If the jury meant to ſay they did not find 
„the 


* See State Trials, 4th Vol. 


„ 
ce the paper a libel, or the intent of the 
« defendant to be criminal in publiſhing it, 
« or that they did not find the truth and 
“application of the epithets in the in- 
« formation, all this would have vitiated 
« the verdict; for it would have been en- 
* tering into matters not before them? 
« We are all of opinion that Lord Mans- 
e ffeld's direction to the Jury was right and 
* according to law ; the poſitions contained 
« in 1t never were doubted. Upon trials for 
« libels where his direction has been uni- 
« formly the ſame, the bar may remember 
the dead, and the living (who are abſent) 
all to have concurred in agreeing that it 
« was law thus to direct the Jury in matter 
« of libel.” May not Juries now under 
George the Third, take upon themſelves to do 
what the Judges of James the Second, not 
only permitted but told them was their 
right? Is the celebrated power of an Engliſh 
Jury really ſo funk, or has the Britiſp Chief 
Juſtice done wrong in telling them it was ? 
The queſtion is important and deſerves an 
anſwer at the bar of *parhament. 
But to return to the dogmas of this me- 
morable judgment. If the Jury (as is there 
aſſerted) have nothing to do with the intent, 
how, in ſtrictneſs, can * their general ver- 
dict of guilty ind what the lau only im- 
«. plies, from the fact?“ For * if the law 
„ implies, from the fact of publication, a 
« criminal intent,” fo ſoon as the Jury have 
found ſuch fact, the court will be bound to 
pre- 
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pronounce the publication a libel, and can- 
not enter into any ſubſequent conſideration of 
it nor arreſt judgment, although they ſhould 


think it no libel. Nevertheleſs this laſt 


power 1s expreſsly contended for by this very 
court in the ſame judgment. ; 
LI ean, I proteſt, neither reconcile theſe po- 
ſitions together, nor with truth or law, and 
do, therefore, with great humility, conceive 
the direction to have been wrong; and I 
queſtion much, whether any inſtance can be 
given, of the clerk's entering a verdict of 
guilty, upon a finding of printing and publiſh- 
ing, except in the late caſe of Williams; nor 
do I know, how ſuch clerk could vindicate 
ſuch entry, if called upon. I take it to have 
been illegal. Judge Alhybone did not go fo 
far, and yet there is a remarkable ſimilitude 
between his reaſoning and pofitions, and the 
Britiſh Chief's. Tefferies, King James the 
Second's law peer, (I believe) came near the 
mark, not quite up to it, never affirming 
directly, and in ſo many words, that by 
“ profeſſedly judging whether libel or not, 
* or of the intent, the Jury would have vi- 


« fiated (that is, rendered null) their ver- 


(c di& t.“ | | | 
The reader muſt forgive me, if I here 
break the courſe of my argument, for the 
fake of making a reflection or two. I may 


be miſtaken, but it ſeems to me, by this way 


of expounding the conſtitution of this coun- 
try, as if its Iife-blood was letting out. For, 
I am one of thoſe who hold with Dr. Mid- 
T7  dleton, 


Cy nl 
dleton, that © the preſs, in all countries, 
« here it can have its free courſe, will ever 
« 


NA 


* 


6 


is what old Donne the divine ſays unworthy 
attention. There may be many caſes, where 
« a man may do his country good, and ſer- 
« vice by libelling; for, where a man is 
“ either too great, or his vices too general 
« to be brought under a judiciary accuſation, 
«© there is no way but the extraordinary 
„ method of accuſation. Sealed letters, 
« in the Star-chamber have, now-a-days, 
“been judged libels.” In truth, the free- 
dom of this country from hierarchical and 
monarchical tyranny, 1s greatly owing to a 


free preſs. The little liberty which France 


1s now getting into, both in civil and reli- 
gious concerns, may be wholly attributed to 
the ſame cauſe. It is the bulwark of the fran- 
chiſes of the people, who would never know 
what was doing, nor ſee the conſequences, 
were it not for the preſs. The liberty of it in 
England, however, ſeems to me to be now 
in the utmoſt danger; and I will tell you how. 
By this late adjudication, (according to the 
printed relation) Juries, in matter of libel, 
are not to judge of the intent of the writing, 
and if they declare they have done ſo, it will 
annul their verdi&. Conſequently, the Court 
alone can, and mult determine, whether the 
defendant has been guilty of any crime. The 


Jury 


be found the ſureſt guardian of right and 
truth, and that he muſt be allowed to act 
6 like a generous adverſary, who refers the 
merit of his argument to that trial.” Nor 
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Jury have nothing to do: with it. They can 
only find, whether the defendant publiſhed | 
= the! paper, and whether any occaſional blank 
1 in it, as for example K—g, is rightly filled 
up in the information, and means King. Now 
the Attorney-General is an officer during 
I pleaſure, not upon oath, and has the power 
| it of filing an information againſt whom he 
| | plwKkẽEeaſes, and of putting him upon his trial. 
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Fi The writer of this, or any other paper, con- 
Til troverting by argument any deciſion of law, 
Þ or act of adminiſtration, may become an ob- 
= ject of their reſentment. What he ſays may 
be true, and of the laſt conſequence to the 
public ; but being againſt the Miniſtry, and 
deeply affecting their power and intereſt, it 
may be deemed proper to endeavour at a 
condemnation of 1t by a Court of Juſtice, . 
in order to puniſh the writer, and to prevent 
the like for the future. The Chief - Juſtice 
of the King's Bench, for the time being, 
may chance to be a courtier, of a Jacobite 
family, and to have arbitrary notions with 
reſpect to government. He may hold, be- 
ſides his judicial office, another. during plea- 
fure, that may bring him in 4 or 5000l. a 
year; the next Judge to him may hold 
hkewiſe an additional, precarious 8 of 
2600l. a year, by the recommendation of 
his Chief; the third Judge may have lately 
had given him, through the ſame intereſt, a 
place of Zool. a year; and the fourth and 
laſt, may be a modeſt young man, juſt 


brought to the Bench, from being a private 
| coun- 


1 
council, in a laborious department in the 
profeſſion, wholly and ſolely by the authority 

of the ſame Chief. His Lordſhip being a po- 
litical man, may be aſked by the Miniſtry of 
the day, whether he has read ſuch a pamph- 
let, and whether he does not think it a ſtrong 
| libel upon them? He may anſwer yes: upon 
which Mr. Attorney is directed to proſecute 
the writer. This 1s done, and he is taken 
up, and required to find ſureties of the peace, 
and for his behaviour, and not merely for 
his appearance to try the information. He 
mult ſubmit to all this, or he in priſon. 46 
initio. It matters not whether he be one of 
the Repreſentatives of the people in Parha- 
ment or not, for by a late concurrent reſo- 
tion of both houſes, he is intitled to no pri- 
vilege in the caſe of a libel, although he is 
in every other miſdemeanor which is not an 
actual breach of the peace. When the trial 
comes on, the Jury find the defendant not 
guilty. The Judge tells them the evidence was 
clear of his being the publither, and defires 
to know the ground they go upon. They 
tell his Lordſhip that they do not think the 
paper a libel, or publiſhed with a criminal, 
but with a good intent. He acquaints them 
that their verdict then is a nullity : in ſhort, 
it is no verdict. After ſome pauſe and con- 
fuſion, they ſay, at laſt, they cannot, to be 
fure, but find that the defendant publiſhed 
the paper. A verdict of guilty is ordered to 
be entered up. The council move in arreſt 
of judgment, on account of the e 
D ot 


5 „„ 
of the Judge. The only Court, where this 
motion can be heard, is his Lordſhip's own 
Court, ſo circumſtanced it being the only 
tribunal where criminal proſecutions at the 
ſuit of the King againſt the ſubject can be 
heard. I need ſay no more; but I will 
ſuppoſe his Lordſhip directs a ſpecial ver- 
dict to be taken : it muſt, in that way, come 
again before himſelf and his aſſeſſors. From 
thence it may, indeed, be carried before the 
Houſe of Lords by appeal, but if the Mi- 
niſtry have any weight there, I leave it to 
the reader to gueſs what a writer againſt 
them, appealing from a ſolemn judgment of 
the Judges of the land, is likely to mect 
with. The King's-Bench may ſentence ſuch 
writer to perpetual impriſonment, or to a 
fine which he cannot pay, which will anſwer 
the ſame end, or to the pillory ; and this 
may even be the fate of a Peer. Who, know- 
ing all this, and feeing ſuch an example, 
would ever think of laying his thoughts be- 
fore the public, in oppoſition to any mea- 
ſure of adminiſtration or government? Un- 
til now, the common notion of this conſtitu- 
tion was, that no perſon under it could be 
found guilty of any crime but by a Jury. If 
law was mixed with fact, the Judge always 
inſtructed the Jury what he apprehended to 
be the law, and they, after comparing the 
facts with his expoſition of the law, were to 
judge whether the defendant was guilty of 
the crime he was charged with or not, and 


to find accordingly. No man before ever 
doubted, 
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doubted but the Jury in a criminal ſuit. | 
were the ſole judges of the criminality of 
the defendant. _ But that is found, at laſt, , 
not to be {5 in libel, and that the Jury are 
merely to find whether the defendant pub-- 
liſhed. It is the King's Judge who muſt pro- 
nounce him guilty or not of the crime al- 
ledged. At preſent, nothing of this ſort is 
likely to fall out; but under the law as 
ſaid to be ſettled, it may be the caſe, and 
who can tell how ſoon. The Jacobite Judge, 
Allybone, laid it down that * no private 
* man can take upon him to write againſt 
ce the actual exerciſe of government, with- 
* out leave, but he makes a libel;” and, if 
the preſent doctrine is to be eſtabliſhed, I 
think one may ſay, that the Judges of the 
King's-Bench will really be the ſtate-licenſers 
of the preſs, and their Court the licenſe-of- 
fice. Without leave from thence, who dare 
write freely? No man can put himſelf upon 
his country, and ſubmit it to the judgment 
of a Jury, whether he has been guilty or not 
of a crime in writing what. proved upon 
him. Their taking that into their conſide- 
ration would be of no avail : were they even 
to declare that they found a defendant zo? 
guilty on the conſideration of the intent of 
the writing, it would deſtroy the effect of 
their verdict, vitiate and annul it. The 
Court arrogates that power to itſelf alone: is 
not this, in effect, eſtabliſhing under ano- 
ther name, a ſtate-licenſer of the preſs ? and 
is that, under any pretence, or through any 
* medium 


* 


til . 

14 . lth to be endured ? After ſo grave and 
13 momentous a matter, it may be eſteemed 
| trifling to mention another novelty, which I 
apprehend has lately found 1ts way into this 

Court of univerſal criminal juriſdiction. I 

| mean the late practice of refuſing to let the 

_ Attorney-General move for leave to file an 
information, under the beneficial act of King 
William, as was done in the caſe of Dr. 

1 Sbebbsare, but obliging him to file an infor- 
4 mation ex officio. . Whether this be ſettled 
qt; With a view to lay the Crown under the ne- 
_ ceſlity of always uſing this odious ſort of in- 
formation, and, by its frequency, to give it 
an air of being more conſtitutional, and to 
ſanctify it by a conſtant uſer, or for any other 
Teaſon, I cannot tell. But upon what legal 
ground ſuch refuſal can be warranted, I am 

 Ancapable of finding out. 

Nov, to reſume again my former thread, 
and to go on. If © malice is not capable of 
«© proof, or ſuch proof i is {carcely poſſible to 
be produced,” how comes it in treſpaſſes 
on the perſon, in murder, &c. to be the 

| principal drift of the proſecutor, to ſhew cir- 
1 eumſtances and declarations which evidence 
1 | EO: [malice aforethought and wilfulneſs ? Proof 


* 


of malice may be either external, by witneſ- 
ſes, &c. or internal, ariſing out of the na- 
ture of the tranſaction, as in treſpaſs and ho- 
micide, or of the writing, as in libel. And 
men of all ranks, vocations, and education, 
are equally capable: of forming a judgment 
| thereon, 
With 


wit if, #37 Yom 


With reſpect to the words of the finding 5 


if © guilty of printing and publiſhing is a 
« general verdict of guilty,” how came Lord 
Chief Juſtice Scroggs to refuſe to take ſuch 
verdict, even in the days of Charles the Se- 
cond, in the King againſt Harris, where the 
indictment was ſolely for cauſing to be printed 
and ſold, and the council. for the Crown was 
the then Recorder of London, Sir George Jef 
feries. The Jury there found the defendant 
guilty of ſelling the book ; but the Chief Juſ- 
tice told them, that was not their buſineſs, 
* they were only to determine whether 
* barely guilty or not guilty.” And Mr. 


Recorder, rather than be hampered with ſo 


inſufficient a finding, would have had them 
given their verdict by the poll *.“ The legal 
or mental abilities of Scroggs and Jefferies 
were never called in queſtion any more than 
their zeal for the Crown, although their ho- 
neſty has. On what authority the preſent 
Britiſh Chief Juſtice outwent them in the 
King again/t Williams, it may not be very eaſy 
to ſay. There is ſuch a verſe ſomewhere as 


None but himſelf can be his parallel.” 


I do not conceive how it can be maintained, 


that © there is no other charge in the infor- 


mation but printing and publiſhing,” when 
it is allowed, that the' publication 1s there 
charged to have been malicious, ſeditious, 
and falſe, againſi the peace of the King, bis 

| | Crown 
* See State Trials, Vol. II. p. 1035. 
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Crown and dignity. The affirming © « that all 
cc the epithets + inſerted in the information, 
« are formal inferences of law” does not 
ftrip theſe words of their meaning. 

For the foregoing reaſon, it is begging 
the queſtion to ſay the fact found by 

printing and gallen only, is the ſingle 
„ queſtion the Jury had to try, or that it 
« was all of which they were to find the 
tc defendant guilty, being the ſole crime with 
ee which he was charged; becauſe, if ma- 
lice were charged, rhat was another and a 
diſtinct queſtion which they had to try. The 
inference, therefore, that here can be no fudg- 
ment of acquittal for that reaſon upon ſuch 
verdict, is neither clear nor true. 

There ſeems, likewiſe, to be ſomething 
repugnant or claſhing in what is ſaid upon 
this head. For if the Jury, by finding the 
- defendant guilty of printing and publiſhing only, 
found all that they were to find, the only 
crime charged, and the ſole queſtion which 
they had to try, how can the word only, or 
any thing elſe, arreſt judgment, and create 
a doubt (a doubt of What?) If there be but 
one queſtion, one crime, contained in the 
information, the word only muft refer there- 
to; it can refer to nothing elſe, it cannot 

"refer to what is out of the record, and not 


before the Court. I vow to God, this ſort 
| | of 


+ Inſerted is equivalent to charged, and the latter word has 
been uſed by the ſame Juſticiary in ſome of his former 
- ny of theſe identical epithets. 


( 25 S K 
of reaſoning paſſes my underſtanding. Truth 
is never thus at war with itſelf. | 
In Owe, the bookſeller's trial for a libel, 
Ryder the Attorney, and Murray the Solicitor- 
General, being of. Council for the Crown, 
and Lord Chief Juſtice Lee the Judge, it is 
ſaid that'the Jury at firſt brought in their 
verdict guilty of printing and publiſhing only. 
His Lordſhip, a plain downright lawyer, re- 
fuſed to take the verdict, faying they mult 
either find the defendant generally guilty or 
not guilty, or elſe they muſt find a ſpecial 
verdict. Whereupon the Jury found the 
defendant not guilty. It would be miſpend- 
ing time to relate the well known and tho- 
roughly agitated caſe of Penn and Mead, or 
the doctrine of Buſbel's caſe. 

J am equally at a loſs to comprehend why 
the Jury by © faying that they did not find 
te the meaning put upon the paper by the 
c innnendoes would contradict the former 
part of their verdict.” Surely there is no 
apparent inconſiſtency in their believing the 
defendant to have printed and publiſhed the 
Public Advertiſer (as we all ſaw and read it) 
with blanks, and not believing the filling up 
of theſe blanks by the proſecutor to be juſt, 
and according to the intention of the author. 
One may be true, the other falſe. The 
proving of the one is not proving the other. 
The 3 are diſtinct queſtions. But the Jury 
might believe both the one and the other, 

and not believe the paper for all that to be a 
m zalitious and ſeditious libel. They are three 
ſeparate 


tion, before the Jury. 


"BE 


ſeparate conſiderations ; and all the nonſenſe, 


confuſion, and difficulty, which have ſprung 
out of this matter, may be placed either to 
the folly and abſurdity of conſidering them 
as inſeparably united, or of denying that 
they all make conſtituent parts of the infor- 
mation, and are conſequently before the 
Jury and to be judged of by them. 

In this light, which I take to be the true 
one, there 15 no doubt but the verdict in 


queſtion was an acquittal, as it found no- 


thing but publication and expreſsly excluded 


the other charges. 
As to the admiſſibility of affidavits; I 


take the rule to be that none can be received 


either to explain, deny, or controul any 
thing that paſſed at the trial, or has been 


the ſubject- matter of enquiry and examina- 
They can only be 


admitted to ſomething extraneous, or (in the 


language of lawyers) dehors the trial. 
With regard to Woogfall himſelf : the de- 


creein g of a new trial (or a venire facias de 


novo is a giving up of the matter, without 


doubt ; more eſpecially when accompanied 


with the Attorney-General's gravely declaring 
that he was afraid another trial could not 


now be had, becauſe the original paper (or 


Public Adverti zer) had been delivered to the 
Jurors and never returned, together with the 
Chief Juſtice's /o/emn reſponſe and reflection, 
that © nothing of that kind could vary the 
* rule of Juſtice.” But, I care not one far- 


thing for the particular defendant ; it is the 


precedent 


6 
precedent which I dread, and the expiring” 
liberty of the preſs that calls for the attention 
and commiſeration of all Engliſpmen. The 
conſequence, doubtleſs, to Woodfall him- 
ſelf, is much the ſame as if ny fingular, 
_ anomalous finding of the Jury had been ad- 
judged an acquitt al. But it is not the lame 
to poſterity, And, to be frank, I do not 
much like the modern method of controlling 
or correcting Juries by reſorting upon every 
flimſy occaſion to a new trial. And yet I 
have heard a certain Chief Juſtice, at his 
firſt entrance upon judicature, roundly de- 
clare that the trial by Jury was a very bad 
« ſort of trial, and would be the worſt of 
„all, were it not for the controlling power 
*« -0f Judges by the granting of new trials. 
« It might have been well enough ſuited to 
e the old feudal times, but was not at all 
“ adapted to the preſent ſtate of things.” 
And I know very well that in Scotland no 
Jury. takes place 1n civil concerns. Never- 
theleſs I cannot forget that when this doc- 
trine, in diſparagement of Juries, was cited 
in the Common Pleas by a gentle Serjeant, 
for the purpoſe of more eaſily obtaining a 
new trial, Lord Chief Juſtice Pratt very 
ſhortly ſaid, Why do you cite ſuch caſes 
5 b me; I was bred up in other prin- 
e ciples, and am now too old to change 
« them.” 

From the beſt exerciſe of my own reaſon 
upon the allowed principles of our law, I 
was are in the firſt place, if council did 

55 their 
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their duty, that no conviction could poſſibly 
be extracted from the late verdict. And, 
ſecondly, as I have ever underſtood that a 
Jury cannot, without violence to the conſti- 
tution, be excluded from judging the in- 
tention of a libeller's act any more than 
from judging the homicide's, ſo I was 
and am ſtill clearly of opinion that the 
verdict in the King againſt Woodfall, if re- 
ceived, was a verdict of acquittal. Indeed, 

I am, now abſolutely convinced. For, if 
the preſent grand juſticiary has not been 
able to ſupport the contrary poſitions, either 
to the ſatisfaction of the bar or mankind, 
nobody elſe either can or ever will. = 


— i Pergama dextre 


1s Defends poſſent, etiam bac defenſa fuiſſent. 


It muſt truly be a deſperate cauſe that he 
cannot colorably maintain at leaſt. And yet 
to ſpeak honeſtly the truth, I have never 
met with any judgment, which in the opi- 
nion of ſober men has given leſs ſatisfaction. 
There is an indeterminateneſs (I will not fay 
fallacy) in the expreſſion, a duplicity of ſenſe, 
and a ſubtlety of argument, which confound, 
but do not convince. However, it is net- 
ther to my purpoſe, nor in my inclination, 
to queſtion the aſſumed facts, nor to lay 
open the ambiguities and generalities which 
the coffee-houſe lawyers are daily deſcanting 
upon. Although I think what has been 
four months in fabricating might be diſ- 
135 „ jointed 


B 


jointed in half an hour. Iwiſh with all my 
heart I could regard the cloſe of this ſorry | 


affair as an indirect palinodia of the damnable 
4 - . 7.4 . . 
doctrine and poſition that jurors are not, in 


criminal ſuits, after hearing the opinion of 


the Bench, to'be Judges of the intention, that 


is, of the criminality of the deed ; but to- 


my infinite concern, I think it the very re- 
verſe, a deliberare compoſition to overturn 
the right of all jurors, and to ſtrip them of 
their immemorial franchiſe and inheritance, 
the very bulwark of their and our perſonal 
liberty. Any unaſcertainable diſtinctions 
between acts indifferent and unlawful, 
and betwixt facts of publication, juſtifi- 


able or excuſable, lawful, innocent, or cri- 


minal, if any ſuch were originally deli- 


vered, or may have ſince been foiſted in 


dency and effects which I have ſuggeſted. 
The ignorant may be puzzled orcircumvent- 
ed, but the ſagacious and diſcerning cannot 
be thus purblinded. And to time, diſcuſſion, 
and occaſion, I leave the redreſs and remedy, 
Hoping that thoſe, who are able and prompt 
to reſent the diſtant attack of a foreign enemy, 
upon a contemptible outlying poſſeſſion, will 
not ſuffer one of the main pillars of our do- 


meſtic conſtitution to be ſapped and under- 
mined before our faces at home. Let us, in 


ſhort, all unite in defence of our antient po- 
licy, the trial by jury, and cry out in the 
words of Father Paul. | 
3 * FBEfto perpetua. 
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November 28, 1 770 


FTER writing the above, word was 
brought to me that in the Ning againſt 
. the defendant had received ſeftence in 


the Kings Bench to pay 10 marks, and to be 
bound himſelf in a recognizance of 400. for 
his good behaviour for two years, and to find 
two ſureties in 200/. a Piece, under pain of 
' impriſonment. 


The caſe was, I . that the 1 of : 
the defendant received into his ſhop ſome co- 
pies of the pamphlet (charged to be a libel) 
when his maſter was abſent, upon a general 
preſumption that he would willingly promote 
the ſale of the publications of Mr. Miller the 
editor. Several were ſoon ſold. The defen- 


dant, the maſter, is therefore preſumed 8 
have known and authorized this ſale, and is in- 
formed againſt for it by the attorney general. 

Nothing to the contrary is proved, although _ 

opened by counſel, at the trial; and, upon 

this preſumptive evidence (the "admiſſion of 


which was ftrenuouſly oppoſed) he is; under 


the direction of the judge, convicted. The 
judge however declared, that had any evidence 
been produced : to have proved the defendant 


ignorant of the ſale when made, and to have 


| diſapproved it ſo ſoon as it came to his know- 
| ledge, he would have directed the jury to have 
acquitted him. One Moodfall, it ſeems, origi- 


nally printed the paper in queſtion in the Pub- 


lic Advertiſer, from whence | it was copied into 


: other 


vw 


r te 7 
bother news- papers, and afterwards collected by 


85 Miller, and various people, into monthly Regiſ- 


ters and Muſeums. Woodfall and Miller are pro- 
ſecuted for their publications, and both acquit- 
ted. When Amon is brought up for judgment, 
it appears by affidavits from him, Miller &c. | 
that he, the defendant Amon, was from home | 
when the copies were brought to. his ſhop and 
ſome of them ſold, and that at his return he | 
forthwith looked into the publication, and ſee- 
ing it a dangerous one, ordered the ſale to 
be ſtopt, and his ſervant to carry back 
the remainder.* Theſe affidavits are un- 


From Lloyd's Chronicle, Nov. 30, 1770. 
. Subſtance of what paſſed in Weſimin/ter- Hall yeſterday ¶ Now. 
28) when Mr. Al Mon received ſentence for ſelling Number 
I. of the London Muſeum, containing Junius Letter to the 
A BOUT two o'clock Mr. Almon was brought into 
1 the Court of King's Bench. Lord Mansfield told 
the Court there were fix affidavits which were ſtrong in 
alienating the criminality, and extenuating the degree of 
| * in the defendant; and it was neceſſary they ſhould 
be readin open Court. The two firſt by Mr. Miller, print-- 
et, depoſing that he ſis the printer, publiſher, and 
principal proprietor of the London Muſeum ; that he 
inſerted therein the letter of Junius, without the privity, 
conſent or knowledge of Mr. Almon, or. any kind of 
communication with him; that he put Mr. Almon's 
name upon the blue cover of the work, in like manner, 
without his privity, conſent or knowledge; that Mr. 
Almon, as ſoon as he diſcovered his name at the foot of 
the wrapper, immediately ſent Mr. Miller a note, ex- 
preſſing his diſlike, and deſiring that it might not appear 
there in future ; this note was accidentally deſtroyed, as 
Mr. Miller did not conceive it would ever be of conſe - 
' quence enough to be preſerved. The third affidavit was 
made by the defendant himſelf, who declared, that he 
was not at home when the London Muſeums came into 
his ſhop ;. that as ſoon as he came in, which was in the 
afternoon of Jan. 1, he obſerved his name at the bot- 
tom of the cover, and immediately ſent a note to Mr. 
Miller, expreſling his Ns SOT of it ; and the firſt 
. | | 3 time. 


I controverted, uncontradicted, and unim- 
peached, and comprize the very evidence 
time in the ſame day that he had leiſure, he peruſed the 

monthly publications, and directly gave orders to ſtop 

the ſale of ſuch as contained Junius's letter; among 
others was the London Muſeum ; the number ſent him 
by Mr. Miller was zoo, and about 67 or 68 were ſold 
| before he ordered the ſale to be ſtopt ; the next morn- 
ing he ordered what remained to be carried up to his 
© _  garret, ayd the earlieſt opportunity returned them to 
Mr. Miller. The fourth affidavit was the depoſition of 
Mr. Dilly, bookſeller, proving that it was the cuſto- 
mary practice of the trade to affix, in the title Page of 
any book or pamphlet, the names of ſuch bookſellers, 
who, from the conveniency of their ſituation, or the re- 
putation of their trade, might tend moſt to encreaſe the 
ſale. The fifth affidavit .was made by Robert Morris, 
Eſq; of Lincoln's-Inn, barriſter, who depoſed, that he 
had called at Mr. Almon's a day or two after the pub- 
lication of the London Muſeum, and aſked him for it; 
but Mr. Almon anſwered him he had it not; this depo- 
nent farther declared, that while he was in the ſhop a 
- ſtranger alſo came in to buy one, but was refuſed it in 
the fame manner; that he had himſelf ſince bought it 
_ elſewhere, had peruſed it, and conceived it was no libel. 
— The fixth affidavit was made by _— Adams, ſhopman 
to Mr. Almon, who fully corroborated and ſtrengthened 
what his maſter had previouſly depoſed. 3 


The Attorney General opened with declaring, that 
had not the defendant produced the fix affidavits, he 
ſhould have been extremely urgent with the Court for 
as ſevere a puniſhment as could be inflicted, as he conſi- 
dered the offence Mr. Almon was convicted of, as one 
of the moſt heinous that could poſſibly be imagined ; 

that, as far as his ideas carried him, a publiſher was not 
at all leſs criminal becauſe he was not the original pub- 
liſher ; in his mind he was infinitely more ſo, the au- 
"thor, as the founder of the miſchief, had the greateſt 
guilt ; the perſon who firſt- printed it, without having 
heard any opinion but his own, was not near ſo crimi- 
nal as he who, after the general idea öf the public was 
known concerning it, 'gave it to the world a ſecond, a 
third, or a tenth time ; all that remained now for him 
was to point out ſuch objections as aroſe. in his breaſt, 
tending to leſſen the effect of the affidavits in alienating 
the criminality of the defendant ; he obſerved firſt, _ 
ESE — What 


: which Lord Mansfield proclaimed at the trial, 
had it then been pr oduced, would have acquit- 


what Mr. Miller had 2 5277 might have been given as 
evidence on the trial, that deponent having been then 
called, if not ſworn, but was prevented from examina- 
tion by the Counſel for Mr. Almon; that in that caſe, 
he and his brethren would have been afforded an oppor- 
tunity of croſs-examining the witneſſes, and have put 
ſuch queſtions to them as might have leſſened the weight 


of what they advanced,—Lord. Mansfield here defired to 


ſet the Attorney General right, informing him that the 
_ affidavits were not now received as impeaching or inva- 


a ” 


the recorded verdict; if they had been offered 


ien 8 | 
in that light, the Court could not have heard them; that 


the Counſel for the defendant had wiſely topped the 


eyidence on their fide from being examined, thereby 


preventing any thing coming out that might injure their 
client; that the afidavits now were merely to leſſen and 
fix the degree of puniſhment the defendant merited; and, 
therefore, the Attorney General went upon wrong 

rounds in conſidering them as evidence for Mr. Almon. 
The Attorney General next urged, the want of preciſe- 

neſs in the affidavits, particularly in that of the defen- 
dant, which, he ſaid, did not point out the difference 


of time between his ſending the letter to Mr. Miller, and - 


ſcopping the ſale of the pamphlet, and was curiouſly de- 
fining the inaccuracy, when Judge Aſton interrupted 
him with obſerving, that that was rather a nice argu- 
ment; that the Court underſtood, and he dared ſay Mr. 


Almon meant it, in the afternoon of the day of the pub 


lication; that if it was any way equivocal, the matter 
was direct perjury.— The Attorney General declared, he 
did not mean by nice, or ſubtle arguments, to hurt any 
man, bat went upon the honeſt grounds the affidavit 
afforded; that as it was wholly in the defendant's 
power to produce all he could in favBur of himſelf, he 
only 3 he had not been more full and concluſive, 
reciting the tenor of the affidavit in words rather more 
Expreſſive and conciſe than Almon's : he ſaid, he was 
more particularly urgent upon this occaſion, that too 
great a* precedent might not be opened for delinquents 
to evade puniſhment, by leſſening and impeaching the 
verdict when brought to receive judgment, and that it 
might not be laid down as'a rule of the Court, to afford 
a ſhelter for criminals to eſcape under, upon a plea of ig- 
norance, or of a libel being ſold inadvertently without 
— ; 1 F 2 FP 3 the 
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4 ( 34) 8885 
ted the defendant. And it is immaterial now , : 
{. whether the non- production of it at that time 


the knowledge of the vender : [Lord Mansfield informed 
Him, he need not be under apprehenſions that any ſuch 
rule would be laid down by that Court; and then aſked 
the Counſel for the Crown, if they had any affidavits to 
produce on their fide; and being anſwered in the nega- 
tive, he informed the Court that he was obliged to leave 
them, but deſired the matter might go on.] The Attor- 
ney General next diſtinguiſhed between a man's ſelling 
a pamphlet as long as he could fell, and ſtopping while 
he yet had it in his power to ſell, calling Mr. Almon's 
the middle degree of guilt, but yet aggravating, as much 
as poſſible, every circumſtance that could tell againſt 
the defendant, or increaſe the puniſhment. The Solici- 
tor General ſeconded what the Attorney General had 
juſt advanced, obſerving, that Mr. Almon's affidavit 


was very vague and inconclufive; that the Court 


ſhould have been informed where Mr. Almon was 
when from home, why he went from home, whether 
into the country, or to what place, the buſineſs that de- 
tained him, and the preciſe time he ſtaid ; that Mr. Al- 
mon had wrote to Miller about his name, why he did not 
alſo then return the books? The ſame cover in which. 
his name was printed, expreſſed the contents of 
the I. at the head of which ſtood Junius's letter to 
the K—: Could he not ſee that? But he fold 67, and then 
ſtopped, when, as his affidavit ſaid, he looked over the 
monthly publications. It was not therefore unknowing- 
ly, or againſt Mr. Almon's will, to ſell what he knew 
to bea criminal paper; but it was the fear of puniſhment 
alone that induced him to ſtop the ſate ; Mr. Almon had, 
on his trial, been legally convicted of ſelling a libel of 
the moſt infamous kind ; the affidavits produced were 
with him of no weight, they were extraneous to the ver- 
dict, nor ſhoald they at all affect the puniſhment. —Mr. 
Moreton got up, as third Counſel for the Crown, ſpoke 
a few words, which ſcarce any body heard, and then fat 
down again; when Serjeant Glynn aroſe, and began 
with obſerving, that what his learned brethren had ſaid, 
as to the affidavits now produced not impeaching or leſ- 
ſening the verdict, they were certainly right; the verdict 
of a jury was ſolemn, and ought to be con ſidered as a 
ſacred finding; in conſequence of the verdict, he was 
under the neceſſity of conſidering Mr. Almon as in ſome 
meaſure guilty, but it was but right the guilt ſhould be 
regarded only in its juſt and proper degree; Mr. Al- 
« uy * mon's 
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happened from Accident, negligence, or miſap- 
prehenſion of council. It certainly exiſted and 


mon's, in his opinion, was almoſt merely nominal, and 
was indeed, with all due deference to the verdict, next 
| to nothing; the affidavits were ſtrong, and ought to 
lleſſen the idea of criminality the verdi&t neceſſarily in- 
- volved the defendant in; the Attorney General might 
indeed have drawn them up with more accuracy ; Mr. 
Almon, as an honeſt man, (a character in which he had 
never been impeached) had only given the neceſſary 
ſtrong lights, which he had not done altogether without 
the aſſiſtance of the Attorney General; for it was in con- 
ſequence of the objections made by that gentleman, 
when Mr. Almon was brought up for judgment laſt 
term, that the affidavits bore their preſent face ; the 
Bench, as well as the Bar, had pointed it out as neceſ- 
ſary, that it ſhould be aſcertained when Mr. Almon 
ſtopped the ſale, how many he ſold, and when they were 
returned; theſe queſtions were now anſwered ; that as 
to the Where was he? What did he? and, When re- 
turned he?“ ſo loudly and ſtrenuouſly called for by the 
learned Solicitor General, they were not neceſſary to the 
point, nor were they before demanded ; Mr. Almon, of 
all the publiſhers of this paper, many avowedly fo, ſtood 
alone likely to receive puniſhment, and certainly with 
the ſlighteſt degree of criminality ; his crime was merely 
nominal; and his puniſhment, if any, ſhould be merely 
nominal; the affidavits might be called extraneous from 
the verdict, but they were, of the kind, of weight and 
_ conſequence ſufficient to alleviate, and almoſt wholly ex- 
culpate the deſendant. As to talking of being induced 
to do right through fear of puniſhment, it was an argu- 
ment that might, with equal propriety, be alledged 
againſt every man, for every good and juſt action; a ſe- 
vere puniſhment was never, under ſuch circumſtances, 
inflicted in that, or any other Court of Legiſlature, he 
hoped, therefore, the Court would properly conſider the 
degree of extenuation enforced by the affidavits, and give 
judgment accordingly. | 
Mr. Lee ſpoke next for the defendant ; he obſerved, 
that if Mr. Almon's affidavits were equivocal or falſe, 
they were not only the groſſeſt prejudices, but the groſ- 
ſeſt inſults upon that Court that ever had been offered ; 
but that there did not appear to him the moſt diſtant rea - 
ſon to doubt the validity or truth of any of them ; the 
affidavit of Mr. Morris, an independent gentleman, was 
the moſt incontrovertible proof of their being founded 
on 
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| had. The dMendant. there- 
fore was always, foro canſcientiæ, innocent, and 
on fact that could poſſibly be produced; and that eſta- 


bliſhed, the whole wWas a ſtrong alleviation of the deſen - RY 
Aznut's criminality ; he declared he was ämazed to hear 


the gentlemen. of the other ſide proſecuting this affair 


Vith ſo much ardour; he imagined that Mr. Almon 
| had been all along conſidered as ſcarcely at all guilty ; . 
that every circumſtance told for him; and he hoped, the 


Court Would be as lenienc as poſſible in the puniſhment. 
„Judge Afton” then began giving judgment, which 


be prefaced. with obſerving, that Mr. Almon had 


been found guilty of publiſhing a moſt wicked, ſediti- 
| b lde on the perſon of the 
Ring, a Prince remarkable for the excellency of his 
public conduct, his private and religious virtues, and his 
Ready attention to the welfare of his people; as admir- 
able in himſelf as his Libeller was deſpicable ; notwith- 
ſtanding the opinion of one Morris, the defendant had been 
fully, fairly, and legally convicted of ſelling, in the Lon- 
don Muſeum, a libel filled with defamation and falſhood, 
abufive of the Sovereign, and the great officers of ſtate, 
charging both Houſes of Parliament with adopting arbi- 
trary meaſures to the injury of the public, and, in con- 


| tempt to the laws, tending to diſturb the public peace, to 


deſtroy order, and create anarchy and confuſron; the 
crime deſerved the ſevereſt puniſhment that could poſſi- 
bly be inflifted ; but the King wanted nes to oppreſs his 
ſubjects with cruelty, he meant only to correct their ill- 
ſprung errors. The Court were of opinion the affidavits 


of Mr. Miller and Mr. Almon leſſened the guilt of the 


latter; they did not attend to one of the others, as they 


would not pay any regard to the affidavit of Morris, Who 
could declare (though only in a parentheſis) that Juni- 


us's letter Was not a libel ; but that the bookſellers, in ſu- 


ture times, might not ſcreen themſelves, by pleading ig- 


norance of what they ſold, it was neceflary to repeat, 
that the bare fact of publication was ſufficient conviction. 


The Court conceived, that the affidavits were not deſign- 


ediy equivocal ; if: they-were, the defendant. muſt know” 
be was guilty of perjury : and netwirhſtanding what had 
been ſaid by gentlemen of the other fide, Judge Aſton de- 
clared he could not help defending the Attorney General 


for puſhing his prayer for judgment id this cauſe. Had 


he done otherwiſe, he would have neglected the duties of 
his office, a matter he had never yet been guilty of. The 
+ | ſentence 
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OE this was known to the court, when, in conſe- 


quence of his actual conviction, they were 
. obliged to paſs. formally a ſentence of 88848 
nation upon him. 85 

zs therefore to be inquired, and I ſhould 
he glad to know how he came to be ſo ſeverely 


dealt with. As to the fine, it is not great and 
ſhall ſay nothing to it; although one would 


think in ſuch caſe he might and ſhould have 
been mulcted a barley corn, and then diſmiſ- 
ſed, with ſome commiſeration for the grievous 
trouble and heavy expence he had been unfor- 
tunately put to. His injury was great enough. 
by having been tried at all, and much greater 
by having been found guilty, when innocent. 
The judges muſt have felt for him, if they 
conſidered the caſe only before them and look- 
ed at nothing elſe, which I cannot ſuppoſe 
Judges ever do. My aſtoniſhment therefore is 
extreme to find him who ſhould have been ac- 
ſentence was, à fine of ten marks, nad to. be bound over 
to his good behaviour for two years, the defendant in 
400l. and two ſureties in 200l. each. 

N. B. Copies of theſe affidavits were given to the $6- 
licitor of the Treaſury laſt Trinity Term, before the 
long vacation, and three of them had been read in Court. 
After this ſecond reading was finiſhed, the Counſel were 
heard, and then Mr. J. Afton read, from a paper, what 


the Court thought good to pronounce upon the matter. 
The reaſon given, for throwing out of the conſidera- 


tion, a material affdavit made by Mr, Morris, a witneſs 


totally diſintereſted, is really curious. He is a young 
. barriſter, and ſwears that he bought Junius's letter, act 
thinking it a libel. The Judge thinks it is; and the point 
upon which theſe two lawyers differ, is agreed unani- 
mouſly by the whole Court to be matter of law. Be- 
cauſe, therefore, Mr. Morris is wrong in his legal no-- 
tions, he is not to be credited as to matter of fa, How 
this might ſound in the four Courts, I know not; but, 1 in 
my opinion, it will not paſs in Weitminſter Hall for fair 
inference, good logic, or pure juſtice, © 
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_ evitted and was = Dh 8 free from all crime, 
adjudged to enter into a very large recogni- 
zance for his good behaviour during two years 
to come, under pain of being impriſoned. 

This is the ſentence of a criminal, who hath 
dangerouſly and wilfully broken the peace and 
violated the rights of ſociety. Shebbeare and 
Wilkes, the real authors, convicted on the me- 
rits, underwent this ſort of judgment. But 
no reaſon, no polity, no principle of natural 

| juſtice, no ground of municipal law, no prac- 
rice, no precedent, which I ever heard of, will 
warrant the forcing of a man, innocent by the 
teſtimony of the judge who tried him, by the 
confeſſion of the court that ſentenced him, -to 
find the ſecurity of a guilty convict for his fu- 

ture good behaviour. His true caſe was now 
known, and notoriouſly ſuch, that had it 
come out at the trial he muſt and would have 

= been acquitted upon the ſpot, through the doc- 

= trine and under the direction of Lord Mansfeld. 

. | No ſurety or recognizance could have then 

* been demanded. What is it that juſtifies it 

now? It as to be ſure moſt exceedingly unluc- 

ky that his lordſhip ſhould happen, as the news- 
paper relates it, 0 ſlip out of court but three mi- 
untes after this poor bookſeller was called up. 
It was unfortunate for both. IL. can only wiſh 
= - now that the record together with the affidavits 
=—_ and the judges notes of the trial could ſome how 

4 be brought before or ſent for by the lords and 

1 undergo a parliamentary review. The defen- 

= - dant would there be ſure at leaſt of Lord Man/- 

feld's doing him juſtice. 

Is cannot account for this proceeding of the 
King's Bench as a court of law, or even ſuggeſt 


to myſelf a juſtifiable ground of criminal Juriſ- 
dition, 


— — — ꝰ— ———— Ie * 


„ e 
diction, for throwing ſuch painful reſtraint and 
ſevere chains round the birthright of an inno- 
cent Engliſhman, during two years of his life. 
Unleſs T am miſinformed touching the circum- 
ſtances, there is no legal vindication of the mea- 
ſure, and in conſcience and equity it is 
highly unjuſt. It muſt therefore be done by 
this ſacred court upon ſome principle of new 
police, as a licenſing- office for the preſs. In- 
deed the diſproportionateneſs of cke Bike to 
the recognizance and reſtraint proves it to be 
To. - It muſt be in this light that Mr. Almon is 
laid under a biennial interdiction from the free 
uſe of his preſs, in a word, from printing any 
paper (in the language of judge Allybon?) re- 
lalive to government at all, under the penalty of 
800 1. He who has fully exculpated himſelf is 
put into this dreadful jeopardy. And who can 
tell what may be deemed by the King's Bench 
an infraction of his good behaviour, and a for- 
feiture of his recognizance? He can neither 
ſpeak, act, nor write, without fear and danger. 
If a man, exempt from all crime, convicted 
through his own or his counfel's inadvertency, 
or the judge's miſdirection, and cleared by ſub- 
ſequent proof, can thus be dealt with, = 
Juſtiee ſtands trembling on the edge of law.“ 
If this ſtrait waiſtcoat can be clapped upon 
him, when juſtified in open court, what 
would hive been done with him had he been 
the wilful vender of ſome impudent abuſe, and 
a real delin quent: 5 | 


k * 


Having ſaid thus much upon this head, let 
us now--enquire how the defendant came ever 
to be found guilty at all. Ir is true, if I am 
rightly inſtructed, that he produced no witneſs 
to prove his innocence, but as true that no 
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ſonally. He was convicted ina criminal court, 
under the expreſs direction of the chief juſtice 


of England, upon preſumptive evidence alone, 
notwithſtanding the admiſſibility of it was ob- 
jected to. In ſhort, his ſervant did the crimi- 
nal act in the defendant his maſter's houſe, and 
it was therefore preſumed to be done by his 


maſter's order, and with his privity. Now, al- 


though this ſort of evidence, which is not the 
violent, but at moſt the probable preſumption 
only, may have been held ſufficient in civil 
caſes to put a defendant, upon his defence, it 
has never before been held fo, that I know of, 
in any criminal cauſe. My Lord Coke ſays, 
in treating of civil matters, that the præſumptio 


probabilis weighs but little, and then it muſt be 


ducement. The caſe of Almon is, I fancy, the 


firſt inſtance of its ever having been received at 
all in a criminal ſuit; and ink | 

ſole ground of conviction. The judge directed 
that it was admiſſible, it being primd facie evi- 
dence, and that primd facie evidence was ſuffi- 


is Caſe 1t was the 


cient in a criminal court to put a defendant 


upon his defence, and that it was concluſtve evi- 


dence, if no other was oppoſed to it. And by 
* 1 Inſt, 6th Bo. Many times juries, toge- 


tions, whereof there be three ſorts, viz. violent, pro- 
bable, and light or temerary. Violenta præſumptio is 
many times plena probatio, as if one be run thorough 
the body with a ſword in a houſe, whereof he in- 


ſtantly dies, and a man is ſeen to come out of that 


houſe with a bloody ſword, and no other man was at 


that time in the houſe. Præſumptio probabilis moves 


little; but præſumptio levis ſeu temeraria moves not at 
RE cc. 4 = 
this 


proof whatever was produced againſt him per- 


Pd 
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accompanied with other matter, and is but in- 


ther with other matter, are much induced by preſump- 
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this means very maſter i is now reciered crimi- 
| nally anſwerable for the act of his ſervant. 1 | 
_ queſtion nevertheleſs both poſitions. If any 
— evidence were ever before received at all 
(which I ſomewhat dqubt) in a crown cauſe, I 1 
dare {ay it was merely by way of .inducement 
and illuſtration of other evidence, and after 
ſuch other evidence had been layed as a ground 
for it. I dare venture to ſay, it was never ben 
fore the ſole evidence upon which any convic- 
tion was founded. I never heard before of 
primd facie evidence in a crown court; and to 
go farther, and to lay it down as concigſve evi- 
dence there, is utterly inconſiſtent with all the 
ideas of law which I have ever imbibed. It is 
in reality changing the very conſtitution of - 
courts, and making no difference between civil 
and criminal law; between a man's making ſa- 
tisfaction out of his purſe, for a loſs which 
another has ſuſtained by, the act of his ſer- 
vant, and the anſwering criminally to the ſtate 
in his own perſon, as an offender to his country, 
and a wicked man, for what ſome body in his 
ſervice has done, without any ſpecial order. It 
is reverſing the antient law of England upon 
this head; and I do not conceive it to be main- 
tainable upon. the grounds and principles of 
the conſtitution. The conſequences, I am ſure, 
will be very extenſive, and may be extremely 
dangerous to all maſters, if it be once under- 
ſtood that they may be crimmally affected by 
the acts of their ſervants, who proceed upon 
general and not upon particular orders, Civi- 
liter they may, but criminaliter not. The civi- 
lians definition I know : conjectura ex certo /i Zo 
proveniens, quæ, alia non addufio, pro veritate 
| babetur. But with them the word certo meets 
1 G 2 with 
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with a very ſtrong interpretation. However we 


are to be governed, as our anceſtors once before 


faid, by our own 'merciful and wiſe laws, and 


not by thoſe of the Roman emperors. And, for 
my own part, I deny the admiſſibility of ſuch 


evidence before an Engli iſh een of criminal 
. 


It is moſt n band: upon the de- 
fendant, becatiſe he was neither author; printer, 5 
re- printer, nor even ſeller in his own perſon, 
but merely an accidental, occaſional vender, by 
the hand of his ſhopman, i in'the common courſe. 
of trade, as a London bookſeller; long after 


the original publication, and before any proſe- 


cution had been commenced, or was Known to 
be intended upon it. 
Under all theſe a this judgment 
will, I think, be much canvaſſed. The evi- 
dence of original conviction, and the ground 
for the final ſentence, when the innocency of 
the defendant was eſtabliſhed, together with the 
kind of puniſnment inflicted, will, in my opi- 


nion, deſerve the ſobereſt and fulleſt i inquiry, 


and the moſt mature reflection, as to the parti- 
cular juſtice of the preſent caſe, and much more 
as to the future poſſible, probable, nay inevi- 
table conſequences of ſuch law and ſuch a ſtrain 
of criminal juriſdiction. -- The grand inqueſt of 
the nation ought to look to it, or the liberty of 
the preſs will be totally deſtroyed, and perſonal 
liberty of every kind rendered very precarious. 
In libel, the information charges the publica- 
cation to have been made with malice and ſedi- 
tion, againſt the peace of the realm; the | Jurors 
are worn to the trial of this charge between the 
king and the defendant,” and if they find him 
guilty, 1t is * that ls their verdict he 1s 
KW. 7 -* | ED found 
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found to have publiſhed with malice and ſedi- 
tion, and ſo they ſay all pon their oaths, 
If the jury, who bring in ſuch a verdict, be- 
lieve the publication not to be malicious and ſe- 
dious, that is, no libel, they are guilty of per- 
jury, and, were they to avow it, might be pu- 
niſned hy attaint. . Ef 
If the judge who tries the cauſe tells them 
the trial is not for a libel, that they have nothing 
to do with the criminality of the paper, and are 
merely to try the fact of the defendant's having 
printed and . publiſhed it, and whether the 
blanks (if any) ſtand for ſuch and ſuch words; 
he miſdirects them, contradicts the doctrine and 
fact of the ſolemn caſe of the ſeven biſhops, and - ws 
gives the lie to the very record itſelf of the trial. T8 
If he permits the defendant to be put upon his KF 
defence by preſumptive evidence, not from any 
ct of his own, but of his ſervant, he differs 
from all judges who have gone before him, and 
goes counter to the firſt principles of our con- 
ſtitution. If after ſuch conviction he lets a man, 
that he himſelf has declared innocent, to be 
ſtripped of that liberty which all other men en- 
joy; by a ſentence of his court, in conſequence 
of that conviction, ſuch judge forgets, or aban- 
dons the duty of his office, and is the means of 
oppreſſion and injuſtice to the ſubject of En- 
gland. It is impoſſible but that a caſe fo cir- 
cumſtanced muſt cry aloud. It will do fo. 
Even the loud voice of war will not drown it. 
When the people are ready to fight againſt their 
enemies abroad, they will not, I preſume, ſuf- 
fer any one impunedly to ſteal from them their 
liberties at home. 1 8 | 
So far from there being any law in the conſi- 
deration of a libel, a defendant is not permitted 
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to Ipiead any Juſtification; NE ee again 


He cannot demur to the charge, apa. the - 
paper criminated is no libel, but muſt plead 
evilty or not guilty, and let the whole go to the 


jury. It is bur ſhuffling and quibbling to call 


the innuendos, as to the blanks, the © true. 
meaning of the paper” which they are to try: 

i is but a circumſtance from whence, as well 
as from the whole context, the jury are to judge 
what is the drift, purport, and true meaning of 
the paper, that is, whether it be a libel ſcanda- 
tizing the adminiſtration of government, and 
diſturbing the peace of the kingdom. In many 

inſtances it cannot be determined “ upon the 
face of the record ? whe it be a malicious 
end ſeditious publication : but much evidence of 
a circumſtantial nature, — a knowledge of 
many facts will be neceſſary to be known, before 
that can be aſcertained. The “ epithets are 


< not formal inferences of law from the printing 


< and publiſhing.” There is no particular ſet 
of words which the law has adjudged to conſti- 


tute a libel, it may be effected by any words. 


And what is or is not malice, and what is or is 
not abuſe, ſcandal and defamation, my lord 
Man gſields hoſier, wine-merchant, or brother 
er, can as well diſcern and judge as lord Mans- 
eld himſelf. And the hearing it aſſerted that 
« if the jury were to ſay they did not find the 
<* paper a libel, or did not find the epithets, 


or did not find any expreſs malicious 


& intent, it would not affect the verdict: 

« becauſe none of theſe things were to be 
proved or found either way; nay, the being 
told all this, would not move me at all, * 
have read the great trials for ſtate libels, where 


_ firſt lawyers for parts and rank, have been 


counſel 


— 


„ | 
_ counſel and judges, and I Know the contrary. 
Nevertheleſs, I am ſenſible of the artificial pur- 
poſe for which the word expreſs has been thrown 
into the above declaration, as well as affe# and - 
becauſe, and why it has been given out that © Ff - 
* the jury were o#liged to find whether the paper 
„was a libel, &c. ben the direction was 
* wrong.” It may upon ſecond thoughts be 
more diſcreet to expreſs hypothetically and 
guardedly what one ſays upon theſe tickliſh ſub- 
jets. The caſe of ſhip-money teaches a little 
caution. But, in truth, it comes nearly to the 
fame, whether I declare that zf the jury did 
“ not find any expreſs malicious intent, it would 
& not affect the verdict, becauſe it was not to be 
* proved or found: or that the jury cannot find 
% malice, it would vitiate their verdict; they 
had nothing to do with it, it was not before 
< them.“ The one is abſolute and direct, the 
other hypothetical and conditional; the one 
open and fair, the other crafty and knaviſh. 
The like may be obſerved of the ſlipperineſs 
and dubiety of the word meaning, when it is 
farther laid down that © if by only they meant 
eto ſay that they did not find the meaning put 
« upon the paper by the information, they 
<« ſhould have acquitted him.” In the day of 
examination and danger ſhould any come, I ſee 
what ſubterfuges may be had recourſe, to and 
what explanations made uſe of, by virtue of 
Auch expreſſion. But from the context, and 
from the former application of the word mean- 
ing, it is plain that it is here uſed to expreſs 
only the interpretation of the blanks, their 
meaning and import, and not that of the infor- 
mation. Now, in plain honeſty and fair truth, 
doth not the information mean to charge the 
paper 
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| A Letter. to Mr. Almon, upon Libels, Warrants, me, 


paper with being a libel, is not that its general and 
main meaning, does it not even expreſsly do ſo? 


Is hot the meaning put upon the paper by the + in- 
formation that it is a malicious and ſeditious 
bel, and is it any more than ont circum- 
ſtante adduced to prove this general meaning, 
that the ſeveral blanks mean ſuch and ſuch 


words, and that theſe laſt allude and refer to 


ſuch. paſſages. of goyernment or . tranſactions, 
and are to be underſtood and interpreted of 
them, Sc. Sc. Sc.? All the ſtudied artifice of 
theſe and many more parts will not affect my 
deliberate and uninvidious ſentiments of the 
whole matter; in a word, * nothing of that 
« ſort will vary the juſtice of this judgment, 
by which the liberty of the preſs is ſtruck. at. 
The aim is ſo evident, that it is high time to 
ring out the alarum bell in the ears of all man- 
kind, to hunt down ſuch inſidious enemies to 
every thing that is moſt dear and valuable to 
Engliſhmen, and to root . Out the grand er 
. „ Fo I 
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